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PANUTHOS, Chief Special Trial Judge: This case was heard

pursuant to the provisions of sections 6330(d) and 7463.' The
decision to be entered is not reviewable by any other court, and

this opinion should not be cited as authority.

1 Unless otherwi se indicated, all section references are to
the I nternal Revenue Code, as anended, and all Rule references
are to the Tax Court Rules of Practice and Procedure.
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Respondent issued petitioner a Notice of Determ nation
Concerning Col l ection Action(s) Under Section 6320 and/or 6330
for unpaid Federal inconme tax and related liabilities for 1997.2

The issue for decision is whether respondent abused his
discretion in determning that certain asserted overpaynents are
not available as a collection alternative to offset petitioner’s
unpai d Federal incone tax and related liabilities for 1997.

Backgr ound

Sone of the facts have been stipulated, and they are so
found. Petitioner resided in Philadel phia, Pennsylvania, at the
time the petition was fil ed.

In April 1986, petitioner sent respondent a check dated
April 8, 1986, in the anmount of $5,000 (hereinafter 1986 paynent)
along with Form 4868, Extension of Tinme To File U. S. |ndividual
| ncome Tax Return,® for the 1985 taxable year. The 1986 paynent
reflected the “Incone tax bal ance due” that petitioner was to
“Pay in full wth” Form 4868.

Respondent then sent petitioner a notice dated June 1, 1987,
notifying petitioner (1) that he and Ms. |l ene Bl ock had nade

errors on the Form 1040, U.S. Individual |ncone Tax Return, that

2 As of May 31, 2002, the unpaid anpbunt for the 1997
t axabl e year was $8, 377. 73.

8 The purpose of Form 4868 is “to ask for an automatic 4-
mont h extension to file Form 1040A or Form 1040.” A condition
for having the extension granted is paynent of the “Incone tax
bal ance due”, which in this case was $5, 000.
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they filed for the 1985 taxable year and (2) that they were
entitled to a refund of $9,967.81 after having nade total

paynents and credits of $33,817.32 on the basis of the foll ow ng:

Tax wit hhel d $11, 709. 55

Esti mated tax paynents 17,107. 77

QG her credits - 0-

O her paynents 5, 000. 00
Total paynments and credits 33,817. 32

The record is unclear as to whether petitioner received any
portion of the refund of $9,967.81 or whether this amount was
credited to a subsequent taxable year. The record is also
uncl ear as to when the 1985 return was actually filed, but on the
basis of the notice, we presune petitioner filed the return
soneti me before June 1, 1987

Petitioner also sent respondent a check dated February 8,
1995, in the anobunt of $10,000 (hereinafter 1995 paynent) as
paynment of taxes for the 1994 taxable year. Petitioner, however,
did not file a Federal incone tax return for the 1994 taxable
year until My 14, 1997, at which tinme petitioner had a reported
tax liability of $32,490.86 and credits of $43,677.64 for that
taxabl e year. The credits for the 1994 taxabl e year include the
1995 paynent. That paynent is reflected in respondent’s literal
transcripts of petitioner’s tax accounts, which show a posting of

$10, 000 on February 23, 1995.
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Consistent with petitioner’s request, the excess credits for
the 1994 taxable year--$11, 186. 78--were carried over and applied
to the 1995 taxable year. However, the Federal inconme tax return
for the 1995 taxable year was not filed until August 14, 2001, at
which tinme petitioner had a reported tax liability of $29, 065.18
and total credits (including the carried-over anount) of
$41,814.78 for that taxable year.

A portion of the excess credits for the 1995 taxable year-—-
$9, 377.60% -was carried over and applied to the 1996 taxable
year, the Federal income tax return for which was not filed unti
ei t her August 2001 (according to petitioner) or March 26, 2002
(according to respondent). For the 1996 taxable year, petitioner
had a reported tax liability of $33,210 and total credits of
$37, 632.

Respondent did not apply the excess credits— $4, 422—from
the 1996 taxable year to the 1997 taxable year. Petitioner did
not file his Federal incone tax return for the 1997 taxable year
until Cctober 3, 2001, when he had credits of $28,743 that were

insufficient to cover the reported tax liability of $34, 456.

4 According to respondent, the remaining excess credits—
$3, 372—-were erroneously applied to the 1998 taxabl e year.
Respondent contends that he is not seeking recovery of this
erroneous application.
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We summari ze the foregoing chronology with the foll ow ng

t abl e:
Tax
Year Date Return Fil ed Liability Credits
1994 5/14/ 1997 $32, 490. 86 $43, 677. 64
1995 8/14/ 2001 29, 065. 18 41, 814.78
1996 8/2001 or 3/26/2002 33, 210. 00 37,632. 00
1997 10/ 3/ 2001 34, 456. 00 28, 743. 00

Respondent seeks to collect the balance of the unpaid tax
liability, plus any accrued interest and additions to tax, for
1997. Respondent issued petitioner a notice of intent to |evy on
or about April 20, 2002.

At a hearing before respondent’s Appeals officer,?®
petitioner was presented with literal transcripts of his tax
accounts for the years 1994 through 1998. On August 28, 2002,
the Appeals Ofice issued the Notice of Determ nation Concerni ng
Col l ection Action(s) Under Section 6320 and/or 6330, notifying
petitioner of the determ nation to proceed with collection of the
1997 incone tax liability.

In his petition to this Court, filed Septenber 20, 2002,
petitioner alleged in part:

| sent a check in the amount of $5,000. 4/4/86 to
the Internal Revenue Service which was never

acknowl edged. | have sent letters to the Internal
Revenue Service for years asking about this noney.

> The parties did not provide us with a copy of the Form
12153, Request for a Collection Due Process Hearing, submtted by
petitioner.
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* * * The Internal Revenue Service clains that there is
a statute of limtations on this issue. * * *

| had an overpaynent of $ 11,404.[¢ on ny 1994 tax
return. | designated this noney to be applied to ny

1995 taxes and if there were nore overpaynents to

subsequent years. This noney was confiscated by the

I nternal Revenue Service as a refund. | amnot all owed

to use this noney to pay incone taxes for years 1995-

1998. * * * Al that | amasking is that | be able to

use the noney that | sent to the Internal Revenue

Service to pay ny taxes and not to have to pay ny taxes

tw ce.

Petitioner does not dispute the existence or anmount of the
underlying tax liability for 1997. |Indeed, petitioner testified
at the tinme of trial: “1I want to acknow edge the fact that | was
delayed in filing returns for 1995, ‘96, ‘97, '98; that | owed
tax for those years, penalties and interest”. Rather, petitioner
contends that he has two sources of overpaynents—the 1986
paynment and the 1995 paynment--to offset his unpaid Federal incone

tax and related liabilities for 1997.7

6 At the tinme of trial, petitioner asserted that the source
of the overpaynent for the 1994 taxable year was the 1995
paynent .

" Petitioner does not raise in his petition the issue
whet her the $4, 422 of excess credits fromthe 1996 taxabl e year
shoul d be available to offset his outstanding liabilities for
1997. Any issue not raised in the petition as an assi gnnent of
error shall be deenmed to be conceded. Rule 331(b)(4). Even if
petitioner had raised the issue, we conclude that the |ook-back
provi sions of sec. 6511(b), as we shall explain later, would bar
application of his 1996 overpaynent to his outstanding
liabilities for 1997 when his return for that taxable year was
filed Cct. 3, 2001.
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Respondent contends that the statute of limtations under
section 6511 bars application of these overpaynents to of fset
petitioner’s unpaid liabilities for 1997. Thus, respondent
contends that the Appeals officer did not abuse his discretion in
maki ng the determ nation under section 6330.

Di scussi on

1. Nature of the Argunents Under Section 6330(c)(2)

Under section 6330, a taxpayer is entitled to notice and an
opportunity for a hearing before certain lien and | evy actions
are taken by the Comm ssioner in the process of collecting unpaid
Federal taxes. At the hearing, the Comm ssioner (or his Appeals
officer in particular) nust obtain verification that the
requi renents of any applicable |aw or adm nistrative procedure
have been net. Sec. 6330(c)(1). The Conm ssioner, however, need

not rely upon a particular docunent to satisfy the verification

requi renent. Roberts v. Conmm ssioner, 118 T.C 365, 371 n.10

(2002), affd. 329 F.3d 1224 (11th Gr. 2003); Weishan v.

Comm ssioner, T.C Menp. 2002-88, affd. 66 Fed. Appx. 113 (9th

Cir. 2003); Duffield v. Comm ssioner, T.C Menp. 2002-53; Kuglin

V. Conm ssioner, T.C. Meno. 2002-51.

It is well established that the Comm ssioner may rely upon
literal transcripts of account to satisfy the section 6330(c)(1)

verification requirenent. Mlntosh v. Comm ssioner, T.C Meno.

2003-279; see al so Hauck v. Commi ssioner, T.C Meno. 2002-184
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(and cases cited therein), affd. 64 Fed. Appx. 492 (6th G
2003). In the present case, respondent satisfied the
verification requirenent when petitioner was presented with
l[iteral transcripts of his tax accounts for the years 1994
t hrough 1998.

Besi des satisfying the verification requirenment, the
Comm ssi oner al so nust take into consideration in his
determ nation any issues raised by the taxpayer under section
6330(c) (2) and whet her any proposed collection action bal ances
the need for the efficient collection of taxes with the
legitimate concern of the taxpayer that any collection action be
no nore intrusive than necessary. Sec. 6330(c)(3). Under
section 6330(c)(2), the taxpayer may rai se any rel evant issue
relating to the unpaid tax or the proposed | evy, including but
not limted to challenges to the appropriateness of the
collection actions and offers of collection alternatives.

2. St andard of Revi ew

This Court has jurisdiction to review the Comm ssioner’s
adm ni strative determ nation under section 6330. Sec. 6330(d).
Were, as here, the validity of the underlying tax liability is
not at issue, we review the determ nation for abuse of

di scretion. Sego v. Comm ssioner, 114 T.C. 604, 610 (2000); Goza

v. Comm ssioner, 114 T.C 176, 183 (2000).




- 9 -

The only relevant issue raised by petitioner is whether the
1986 paynent, the 1995 paynent, or any overpaynment associ ated
With petitioner’s 1994 tax return constitutes a valid collection
alternative to satisfy his unpaid Federal inconme tax and rel ated
l[tabilities for 1997. Respondent determ ned that none of these
sources of paynent is a valid collection alternative because the
period of limtations under section 6511 expired so as to bar any
credits or refunds.

3. Statute of Limtations Under Section 6511

A claimfor credit or refund of an overpaynent of any tax®
shall be filed by the taxpayer within 3 years fromthe tine the
return was filed or 2 years fromthe tinme the tax was paid,
whi chever of those periods expires later, or if no return was
filed by the taxpayer, within 2 years fromthe tinme the tax was
paid. Sec. 6511(a). A taxpayer’'s claimfor credit or refund is
tinmely if it is filed within 3 years fromthe date his incone tax
return is filed, regardl ess of when the return is filed. See

Rev. Rul. 76-511, 1976-2 C.B. 428; see al so Comi ssi oner V.

Lundy, 516 U. S. 235, 239-240 (1996); Omwhundro v. United States,

300 F.3d 1065, 1069 (9th Cr. 2002).

8 The record clearly indicates that petitioner’s
remttances to respondent in 1986 and 1995 constitute paynents of
tax and not deposits in the nature of a cash bond. Such a
deposit is not subject to a claimfor credit or refund. Rev.
Proc. 84-58, 1984-2 C. B. 501.
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However, the anmobunt of credit or refund is not unlimted and

is subject to 2 “look-back” periods. Conm ssioner v. Lundy,

supra. Under the 3-year |ook-back period, if the claimwas filed
within 3 years of the filing of the return, then the taxpayer is
entitled to a refund of taxes paid within 3 years imedi ately
preceding the filing of the claim Sec. 6511(b)(2)(A). Under
the 2-year | ook-back period, if the claimwas not filed within
that 3-year period, then the taxpayer is entitled to a refund of
only those taxes paid during the 2 years imedi ately precedi ng
the filing of the refund claim Sec. 6511(b)(2)(B). And if no
claimis filed, the credit or refund cannot exceed the anount
that woul d be all owabl e under section 6511(b)(2)(A) or (B) if a
claimwere filed on the date the credit or refund is all owed.
Sec. 6511(b)(2)(0O.

Moreover, in the case of any overpaynent by a taxpayer, the
Comm ssi oner generally may, wthin the applicable period of
limtations, credit the anobunt of such overpaynent agai nst any
tax liability of that taxpayer. Sec. 6402(a).

Petitioner contends that respondent did not acknow edge the
1986 paynent. \Wiile respondent’s notice dated June 1, 1987,

i ndi cates otherwi se,® even if petitioner’s contention had nerit,

section 6511(a) bars application of the 1986 paynent to offset

°® The notice to petitioner clearly indicates “Cher
Paynments” of “$5, 000.00".
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the outstanding liability for 1997. For section 6511(a) to not
serve as a bar, petitioner needed to file either a claimfor
credit or aclaimfor refund within the later of 3 years of when
he filed his 1985 return or 2 years of the 1986 paynent. He did
nei t her.

Petitioner also contends that his 1995 paynent is anot her
source of overpaynent that may be applied to offset his
outstanding liability for 1997. However, the record indicates
that this amount was part of the $11, 186.78 of excess credits for
the 1994 taxable year used to offset the tax liability for 1995.
This offset was consistent with petitioner’s request and was done
by respondent under the authority of section 6402(a). |If
petitioner intended the 1995 paynent to be used as an of fset of
his 1997 outstanding liability, then section 6511(a) serves as a
bar. Petitioner failed to file a claimfor credit or refund by
May 14, 2000.'° Even if we were to treat the 1994 return as a
claimfor credit or refund instead of as a return, petitioner
woul d run afoul of the 2-year | ook-back period under section
6511(b)(2)(B), because the 1995 paynent of February 23, 1995, did
not fall within the 2-year period i medi ately precedi ng the

filing of his claimon May 14, 1997.

10 May 14, 2000, represents the date that is 3 years from
the date the 1994 return was filed. Two years frompetitioner’s
1995 paynent is Feb. 23, 1997.
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Under certain circunstances, the period of limtations under
section 6511(a) nmay be tolled or the harshness of the statute may
be mtigated. |If the taxpayer is “financially disabled” as
defined under section 6511(h)(2), then the running of the periods
specified in section 6511 may be suspended. Sec. 6511(h)(1).

QO herwi se, the period of [imtations under section 6511(a) nay

not be tolled on grounds of equity. United States v. Brockanp,

519 U. S. 347, 354 (1997); Kreiger v. United States, 539 F.2d 317,

320-321 (3d Cir. 1976). |In the alternative, section 6511 may be
mtigated under the provisions of sections 1311 through 1314 or
by application of the judicial doctrines of recoupnent, setoff,

and estoppel. See, e.g., Alison v. United States, 379 F. Supp.

490, 496-497 (M D. Pa. 1974) (regarding mtigation provisions of
sections 1311 through 1314). 1In the present case, there is no
evidence of financial disability warranting tolling of the
periods of limtation under section 6511. Nor is there any
evi dence of circunstances warranting application of either the
mtigation provisions or the judicial doctrines of recoupnent,
setof f, and estoppel.

Accordingly, we conclude that section 6511 bars application
of the 1986 paynent, the 1995 paynent, or any overpaynments

associated wth the 1994 return to petitioner’s outstanding
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liabilities for 1997.' This conclusion may seem harsh, but the
purpose of the statute of limtations is “to pronpote justice by
preventing surprises through the revival of clains that have been
allowed to slunber until evidence has been | ost, nenories have

faded, and w tnesses have disappeared.” Oder of RR

Tel eqgraphers v. Ry. Express Agency, Inc., 321 U S. 342, 348-349

(1944). It nust be noted that statutes of limtations in the

I nt ernal Revenue Code do not operate sol ely against taxpayers.
For exanpl e, taxpayers may plead the expiration of a period of
[imtations under section 6501 when the Conm ssioner fails to act
within the prescribed assessnent peri od.

4. Concl usion

There is no basis in the record for the Court to concl ude
t hat respondent abused his discretion wwth respect to any of the
matters in issue. Accordingly, for the reasons di scussed above,
respondent’s determ nation to proceed by levy with the collection
of petitioner’s outstanding liability for 1997 should be
sustai ned, and we so hol d.

We have considered all of petitioner’s argunments and
contentions that are not discussed herein relating to whether
respondent may proceed with collection with respect to

petitioner’s outstanding liability for 1997, and we concl ude

11 As we indicated earlier, it appears that respondent has
accounted for all of these paynents and has used themto offset
petitioner’s tax liabilities.
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those argunents and contentions are without nerit and/or
irrel evant.
Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.
To give effect to the foregoing,

Deci sion will be entered

for respondent.




